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in both Wales and Northern Ireland, and the passing
of the Corporate Manslaughter and Corporate
Homicide Act. 2008 will see changes to the
employment tribunal and statutory disputes
resolution systems and the start of a process to
radically alter the existing sicknote system, with
greater emphasis on what someone can do at work
rather than what they cannot do.
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Construction health essentials 

Ù February 2008

The HSE has launched an online tool for the construction industry: Construction Occupational Health
Management Essentials (COHME). It is designed to equip large construction clients, contractors and
designers with practical advice on how to tackle OH issues in seven priority risk areas: hand-arm vibration;
musculoskeletal disorders; dermatitis; noise; stress; respiratory disease and asbestos.

www.hse.gov.uk/construction/healthrisks/index.htm

DATA PROTECTION

Data Protection Act 1998

Ù October 2007

The main provisions of the Data Protection Act 1998 came into force on 1 March 2000, but some manual
data held immediately prior to 24 October 1998 and all manual data in social services or health records not
held in a ‘relevant filing system’ were exempted for six years. This period of transitional relief ended on 24
October 2007. The Act now applies in full to all personal information covered by the legislation and data
controllers must ensure that the way such information is processed is compliant with all the provisions.
The Act provides individuals with rights to go to court to rectify any inaccurate information about them
that pre-dates 24 October 1998. The legislation does not, however, require that data controllers digitise or
computerise old manual records.

DISABILITY

Pre-employment health standards
Investigation 

Ù September 2007

In its last act before being absorbed into the new Equality and Human Rights Commission, the Disability
Rights Commission published its formal investigation into the professional regulation of nurses, teachers
and social workers. Its report, Maintaining standards, promoting equality: professional regulation within
nursing, teaching and social work and disabled people’s access to these professions, recommends the
abolition of statutory health standards in the three professions and says that regulation and revalidation
should focus on conduct and competence. Existing health standards present unjustified barriers to
disabled people wishing to enter the professions and do not protect public safety, it says. It also
recommends that employers eliminate irrelevant health questions at recruitment. It calls on OH
professionals to review their health questionnaires.

www.maintainingstandards.org/files/Summary%20report_final.pdf
OH at Work 2007; 4(3): 6–7.

Legal challenge could widen scope of
DDA

Ù ruling expected late 2008

The advocate general of the European Court of Justice has said that unequal treatment of employees
because they care for a disabled person is unlawful. The opinion has yet to be ratified by the ECJ, but it
would mean that an employer would be directly discriminating against an individual with such caring
responsibilities if it subjected him or her to unfavourable treatment, such as harassment, on grounds of
‘disability by association’. Direct discrimination cannot be justified. The Employment Appeal Tribunal (EAT)
had referred the case of Attridge Law v Coleman to the ECJ for a ruling on whether the Disability
Discrimination Act 1995 (DDA) should be interpreted to include associative disability under the European
equal treatment framework directive 2000/78/EC. Sharon Coleman argued that she was treated badly for
seeking flexible working arrangements in order to care for her disabled son. The opinion applies to direct
discrimination cases – such as harassment of a person owing to a disability – rather than indirect
discrimination (ie failing to make reasonable adjustments). [CHECK THAT IN LIGHT OF CB’S NEWS ITEM] 

Case reports: OH at Work 2007; 3(5): 9 and this issue p.XX.

Disability case law A number of EAT and Court of Appeal decisions have helped to clarify or confirm how the DDA should be
interpreted in employment cases.

The employer is under no obligation to provide enhanced sick pay as a reasonable adjustment; indeed
the Court of Appeal pointed out that the DDA was neither intended to treat disabled people as ‘objects of
charity’ nor to discourage their return to work. O’Hanlon v Commissioners for HM Revenue & Customs.
[2007] EWCA Civ 283, OH at Work 2007; 4(1): 11.

The EAT makes clear that professional qualifications bodies must make reasonable adjustments for
candidates for professional exams, but that in such cases it is up to the disabled person to show that there
was a duty to make a reasonable adjustment and provide evidence that this may have been breached,
before the burden of proof shifts to the qualifications body to show that it had not breached its duty.
Project Management Institute v Ms S Latif. UKEAT/0028/07CEA. OH at Work 2007; 4(3): 10–11.

Even relatively minor dyslexia was sufficient to qualify an individual for protection under the DDA –
though it would be for a tribunal to find on the facts of the case whether or not discrimination had
occurred. Patterson v Commissioner of Police of the Metropolis. UKEAT/0635/06/LA, OH at Work 2007; 4(3):
11–12.

In deciding if an impairment is likely to last more than 12 months – and is therefore covered under the
DDA – an employment tribunal must take account of events up to and including the time of the hearing,
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