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OH legal and practice update 2013
The ninth Occupational Health [at Work] legal and
practice update provides a unique and
comprehensive guide to recent, scheduled and
expected changes to the law, codes of practice and
official guidance in occupational health, health
and safety, disability and professional practice.
Among the domestic highlights is the introduction,
from 2014, of the health and work assessment and
advisory service (HWAAS) and, to encourage use,
tax relief for interventions recommended by it; the
continuation of reforms to the employment
tribunal system to encourage the early resolution
of disputes in the workplace; further changes to
the health and safety regime following the
recommendations of the Löfstedt review; the end
of the NHS Plus project, with its work taken
forward by the NHS Health at Work network; and
changes to the DVLA’s medical standards. On the
horizon is the introduction in May of UK
regulations transposing the sharps and
needlesticks directive. May 2013 is also the second
registration deadline under the EU REACH
Regulation, and applies to companies
manufacturing or importing substances in
quantities of at least 100 tonnes annually. 
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Northern Health and Social Care Trust … no enhanced
sick pay for disabled police officer – Doyle v
Northumbria Police 
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Flexible stress standards
The HSE’s Management Standards for work-related
stress were originally developed to help assess and
manage stress at the organisational level.
Psychologist Peter Kelly argues that the standards
can be equally applicable at both the individual and
line-management level.
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Covert surveillance
With the courts increasingly judging cases about
infringement of privacy, legal expert Diana Kloss
looks at how the law relates to privacy in relation to
employment and whether evidence gathered by
convert surveillance is admissible in courts and
tribunals.
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Default retirement age and compulsory

retirement

� ongoing

The Default Retirement Age (DRA) changed from 6 April 2011. It is now a matter of choice for the employee if

and when to retire, and not the decision of the employer. The transitional arrangements to phase out the DRA

ended on 30 September 2011. Even without the DRA, it may still be possible to retire an employee lawfully at a

set age provided that the retirement age can be objectively justified. Acas guidance1 gives the example of posts

in the emergency services that require a significant level of physical fitness or other occupations requiring

exceptional mental and/or physical fitness such as air traffic controllers. Where the working relationship in

question is not covered by the DRA regulations, for example, partners in a law firm
, the situation is more

problematic. However, this may be resolved by the outcome of a Supreme Court decision in the case of

Clarkson Wright and Jakes v Seldon2 , which is due later this year.

1 http://goo.gl/2eSU3

2 OH at Work 2012; 8(5): 16. 

Pilots’ retirement age

� September 2011

Under the European directive on equal treatment in employment and occupation (2000/78/EC) age

discrimination is prohibited unless it can be justified objectively. Justification includes measures required to

protect public security and the protection of health (article 2(5)). In R Prigge and others v Deutsche Lufthansa

AG1 , the European Court of Justice held that it was lawful for a German airline’s collective agreement to set a

maximum retirement age for pilots, but that it was disproportionate to set an age limit below that established

in international law. The German airline Deutsche Lufthansa operated a collective agreement that set a strict

retirement age of 60 years for flight crews. Three of its senior pilots had their contracts terminated in 2006 or

2007 when they reached the age of 60. International aviation law (the 2003 Joint Aviation Requirements –

Flight Crew Licensing 1) prohibits commercial pilots from working above the age of 65, but does allow a pilot

aged 60–64 to work as part of multi-pilot crew, so long as he/she is the only pilot aged over 60. Setting an age

limit lower than that allowed in international law could not be justified on grounds of safety, said the ECJ,

finding in favour of the pilots.

1 http://goo.gl/NY5fQ
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